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OPI NI ON

These appeal s are nmade pursuant to section
25666 of the Revenue and Taxation Code from the action of
t he Franchise Tax Board on the protest of Dynam c Speaker
Corporation against a proposed assessment of -additiona
franchise tax and penalty in the total amunt of $1,018
for the income year ended June 30, 1974, and fromthe
action of the Franchise Tax Board on the protests of
Tal one Packi ng Conpany agai nst a proposed assessnent of
addi tional franchise tax and penalty in the total anount
of $37,996 for the income year ended June 30, 1974, and
agai nst a proposed assessnment of additional franchise tax
in t?g7§nnunt of $42,027 for the incone year ended June
30, .
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Appeals of Dynam c Speaker Corp., et al.

The issues presented for decision are: (1)
whet her appel | ants, Dynam c Speaker Corporation and Tal one
Packi ng Conpany, were engaged in a single unitary business
with Verit Industries and Verit Industries' other subsid-
iaries; and (2) whether respondent properly inposed |late
filing penalties.

Verit Industries is a holding conpany headquar -
tered in Beverly Hlls, California, During the appea
years, Verit Industries and its subsidiaries were engaged
In four principal areas of business. They were: (1)
nmeat processing; (2) the design, production and distribu-
tion of high fidelity speaker units and rel ated products;
(3) the sale of nobile honmes, travel trailers, related
accessories and services; and (4) the fornulation and
distribution of agricultural chemcals. At sone tine
during the fiscal years ended June 30, 1974, and Ju.ae 30,
1975, the follow ng corporations were wholly owned sub-
sidiaries of Verit Industries.

1. Tal one Packing Conpany

Thi s conpany,.a neat packing business, was
founded in 1940 by Mario and Henry Tal one. It operated
a single slaughterhouse and beef processing plant in
Escondi do. Cattle were purchased in California. Al
products were sold within California, prinmarily by tele-
phone, to independent retail neat dealers and supermarkets
in southern California. The conpany made daily deliveries
to its customers in a fleet of conpany-owned trucks.
Tal one Packi ng was purchased by Verit in Cctober 1969.

2. Tex-Ag Co., Inc. (hereinafter "Tex-Ag")

This Del aware corporation engaged in fornul a-
tion and whol esale distribution of agricultural chem cals
in southern and central Texas. It operated out of a

single facility in Mssion, Texas. Verit acquired Tex-Ag
in 1971 and sol'd it in February 1974,

3. Ted Wl ker Mbile Hones, Inc. (hereinafter "Walker")

Thi s Arizona corporation engaged primarily in
selling, renting, and servicing nobile hones, travel
trailers, notor hones and related equipment fromits
facilities in Arizona. The conpany was also licensed in

Arizona as an insurance agency and sold insurance relating
to nobile hones. Walker naintained its own sales,. rental

and service staff. Verit acquired this conpany in 1972

and sold it in August 1974. It was reacquired in 1976,
when the purchaser failed to neet certain obligations.
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4, Wal d Sound, Inc.

This California corporation manufactured and
sold high fidelity speaker units. It also designed,
manuf actured and sold electronically activated psychedelic
light systens, industrial baffles, speakers and nountings
for use in intercomsystens, and conponents for Master
Antenna Distribution Systens (MATV) used to provide
television to multiple users froma single nain antenna.
These operations took place at three facilities in
California. Sal es were nade through the conpany's own
sales staff. Speaker units and psychedelic |ight systens
were sold primarily to distributors and | arge retai
chai ns. | ndustrial sound conponents and MATV conponents
were sold to electrical subcontractors.

5. Stradivari Sound, Inc.

This California corporation manufactured and

assenbl ed speaker cabi nets. It merged with Wald Sound
in June 1974,

6. Dynam ¢ Speaker Corporation

This California corporation manufactured raw
speaker units. Wwald Sound owned 51 percent of this com
pany's stock until February 28, 1974, when Wald acquired
the remaining 49 percent. ~ The conpany was not profitable

and di scontinued its operations during the 1975 appeal
year.

Verit and its subsidiaries determ ned that

during the appeal years, they were engaged in a single
unitary business within and without California, and

computed their income for those years by using conbined
reporting and apportionnment of incone procedures. Respon-
dent audited the returns and determ ned that the diverse
activities of Verit and its subsidiaries were not a single
unitary business. Respondent further determ ned that
because appellants' returns for incone years ended June
30, 1974, were not filed until February 2, 1976, nore than
ten nmonths after the extended due date of March 15, 1975,

late filing penalties should be inposed under Revenue and
Taxation Code section 25931.

W will first address the unitary business
I ssue.

~ When a taxpayer derives incone from sources
both within and without California, its California
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franchise tax liability is measured by its net incone
derived fromor attributable to sources within this state.
(Rev. & Tax. Code, § 25101.) |If a taxpayer is engaged in
a single unitary business with affiliated corporations,
its income attributable to California sources is deter-
m ned by applying an apportionnment fornula to the total
i ncome derived fromthe conbined unitary operations of
the affiliated compani es. (Edison California Stores,
Inc. v. McColgan, 30 Cal.2d 472 [183 p.2d 163 (1947).)
Theexi stence of a single unitary business is established
by the existence of: (1) unity of ownership; (2) unity
of operation as evidenced by centralized purchasing,
advertising, accounting, and nmanagenent divisions; and
(3) unity of use in a centralized executive force and
eneral system of operation. (Butler Bros. . McColgdn,
7 Cal.2d 664 [111 P.2d 334] (19471), atfd., 315 U.5. 501
[86 L.Ed. 9911 (1942).) The existence of a unitary busi-
ness is also established by a showing that the operation
of the business done within California is dependent upon
or contributes to the operation of the business outside
Cal i fornia. (Edison California Stores, Inc. v. McColgan,
supra, 30 cal.Zd at 481.) Tnplicit in this Tatter test
i s-an ownership requirenent. The existence of a unitary
busi ness may be established if either the three unities
test or the dependency or contribution test is net.

For income years beginning on or after January
1, 1980, conbined reporting can be used by interdependent
busi nesses operatin% solely within the state. (Rev. &
Tax. Code, § 25101.15.) wever, during the years on
appeal , the conbined unitary nmethod could be used only by
busi nesses conducted both within and w thout the state.
(Handl ery v. Franchise Tax Board, 26 Cal.App.3d 970 [103
Cal. Rptr. 465) (1972).) Therefore, in order to prevail,
appel l ants nust show that the out-of-state businesses,
Ted Wal ker Mbile Homes, Inc., in Arizona, and Tex-Ag
in Texas, were unitary with the operations of the parent
and the parent's other subsidiaries. (Appeal of Arkla
| ndustries, Inc., Cal. St. Bd. of. Equal., Aug. 16,

1977.)
Unity of Ownership

During the appeal years, until Verit sold
certain subsidiaries as noted in the facts, Verit owned
directly or through a subsidiary 51 percent ornore of
the stock of the conpanies in question; therefore, the

unity of ownership requirenment is satisfied.
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Unity of Qperation

Many of the factors indicative of unity of oper-
ation are not present here. There was no common facility,
purchasing, advertising, enployee training program
enpl oyee benefit program interconpany personnel transfer,
or insurance.. Each conpany had its own financial depart-
ment and kept its own accounting records. Common research
and devel opnent and exchange of know how, if existent,
were mnimal. The only operational factor present to an
degree is interconpany financing. Verit guaranteed, wth-
out charge, Walker's conditional sales contracts estimated
to be approximately $5 million, as well as the flooring
and inventory contracts. The guarantees on the condi-
tional sales contracts would have come into effect only
i f Wal ker could not repurchase repossessions fromthe
lending institution for zhe anount of the unpaid principal
bal ance of the note. \Walker was able to repurchase al
contracts on repossessed units. ~As part of the sale of
Wal ker, Verit was released fromits guarantees. Accord-
ingly, Verit never had to perform under the guarantees.
| n addition, Wal ker, along with Wald Sound, guaranteed a
bank |l oan for Verit Industries which was used to purchase
Val d Sound.

Unity of Use -

Appellants naintain that Verit and its subsid-
ilaries were Integrated by a strong central executive
force, They point to overlapping officers and directors,
regular financial reporting to Verit, and claimthat
Verit was involved in major policy decisions and day-to-
day operations of its subsidiaries.

The record shows that Verit and its subsidiaries
had a few common officers and directors. Wth respect to
Tex-Ag, one of four officers was also a Verit officer, but
there were no common directors. Wth respect to \alker
the other out-of-state business, one of three officers
was also a Verit officer, and one of the two directors
was also a Verit officer and director. Further, the
record indicates that \Wal ker and Tex-Ag were established
busi nesses when they were acquired by Verit. After their
acquisition, their Prior owners continued to_nana%F t hem
In an anended registration statenent filed with the
Securities and Exchange Conmmi ssion during the year inmedi-
ately preceding the appeal years, Verit gave‘'the follow ng
description of the status of operating managenent:
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4,  Status of Operating Managenent. The
operations conducted by the Conpany are largely
managed by persons who were owners of these
busi nesses prior to their acquisition by the
Conpany. Each such manager is a material factor
in the operations of the business nmanaged by
him and, in the aggregate, these nanagers are
significant to the operations of the Conpany as
a whole. ... The Canany's corporate staff
is small and as yet includes no persons who are
experienced in operating the types of business
presently conducted by the Conpany. (Resp. Br.,
Ex. C- 3 . )

The above statenent indicates that nanagenent
of the subsidiary operations was decentralized in that it
remai ned the responsibility of the subsidiaries' prior
owners. There is nothing in the record which establishes
that Verit achieved strong central control over subsidiary
operations in the two succeedi ng appeal years.

We nmust conclude that the unities of operation
and use are insubstantial in this case. The only func-
tions that had any degree of centralization or integration

were the executive force and th interconpanyw%yarantees.
As we have already discussed, although there were sone

overlapping officers and directors of Verit and its sub-
sidiaries, it appears that the out-of-state subsidiaries
were |argely managed by their fornmer owners. Wth respect
to the interconpany guarantees, sone degree of conmon

financial support is to be expected when any conpany con-
ducts nore than one business, and 1ts presence al one does

not make varied businesses unitary. (Appeal of Sinto

I ncorporated, Cal. St. Bd. of Equal., Cct. 27, 1964.)
There 1s nothing to indicate that these guarantees con-
tributed to the-operational integration of the conpanies.
(SeeAppeal of the Amwalt G oup,-Inc., etc, Cal st. Bd.
of Equal., July 28, 1983.) W conclude that the three
unities test has not been net.

_ The sane factors which prevent appellants from
neeting the three unities test also prevent them from
neeting the contribution or dependency test. The record
shows that there was little or no contribution and benefit

froman integrated executive force, centralized service
functions, or intercorporate product flow. There is
nothing to denonstrate that these conpanies were engaged
in a single integrated econom c enterprise. (See Appea
of Hollywood Film Enterprises, Cal. St. Bd. of Equal.,

Verch 31, 1982.) Ve thus_conclude that Tex-Ag and \al ker
were not unitary with Verit Industries and itS subsidiaries.
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We now turn to the issue of whether respondent
properly inposed late -filing penalties. Revenue and
Taxation Code section 25931 inposes a late filing penalty
when a taxpayer fails to file a return by the due date,
or due date as extended bY respondent. The penalty is
mandatory, unless the failure to file is due to reasonable
cause and not willful neglect.

At aneIIants' request, respondent extended
appellants' filing date for the 1974 appeal year to March
15, 1975. Appellants did not file until February 5, 1976
al nost el even nonths after the extended due date. Appel-
lants' letter to respondent dated March 3, 1980, indicates
that appellants' late filing was due to "problens the
corporations encountered in accunulating the information
necessary to file a conplete and accurate conbined return
by the normal filing date." This does not constitute
reasonabl e cause. n Appeal of Telonic Atair, Inc.

deci ded by this board on May 4, 1978, we stated:

It is well established that appellant has
the burden of proving that the late filing of
its tax return was due to reasonabl e cause and
not due to willful neglect. (C__Fink Fischer
50 T.C. 164 (1968); Appeal of Samuel R__and
El eanor H. \Wal ker, Cal. St. Bd. of Equal.,
Narch 27, 1973) Both conditions nmust exist.
(Rogers Hornsby, 26 B. T.A. 591 (1932); Charles E
Pearsall & Son, 29 B.T. A 747 (1934).) On the
record pefore us, there appears to have been no
wi Il ful neglect on the part of appellant. To
establish the existence of reasonabl e cause,
however, the taxpayer nust show that the fail-
ure to file occurred despite the exercise of
ordi nary business care and prudence. (Sanders
v. Conm ssioner, 225 r.2d 629 (10th cir. 1955),
cerf. den.. 350 U S. 967 (100 L. Ed. 839] (1956);
Appeal of Loew's San Franci sco Hotel Corp.

Cal. St. Bd. of Equal., Sept. 17, 1973.)

The duty of preparing and filing a corpo-
rate return Prinarily rests upon the responsible
executive officers of the corporation and such
responsibility is not to be taken Ii?htly. As
a general rule, there is an absence of reason-
abl'e cause when clerical help or other corporate
enpl oyees fail to file a tinely return. (See
Pi oneer Autonobile Service Co., 36 B.T.A 213
(1937).) -
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- Appellants have not denonstrated that their
late filing was due to reasonable cause. Consequently,
respondent's action nust be sustained.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in these proceedings, and good cause
appearing therefor,

| T | S-HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Eynanip Speaker Corﬁpration agai nst a proposed
assessnent of additional franchise tax and penalty in the
total amount of $1,018 for the incone year ended June 30,
1974, and on the protests of Tal one Packi ng Conpany
agai nst a proposed assessnment of additional franchise tax
and penalty in the total amount of $37,996 for the income
year ended June 30, 1974, and against a proposed assess-
ment of additional franchise tax in *he anount of $42,027
for the income year ended June 30, 1975, be and the sane
I's hereby sustained.

Done at Sacramento, California, this 27th day
of June , 1984, by the State Board or Equalization,
with Board Menbers !Mr. Nevins, M. Dronenburg, M. Collis
and Mr. Bennett Present.

Ri chard Nevins , Chai rman
Ernest J. Dronenburg, Jr. , Member
Conway H. Collis , Menber
Wlliamll. Bennett . Menber

, Menber
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